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SUMMARY

In 2023, the United States Environmental Protection Agency (“EPA”) issued a final rule under the
Toxic Substances Control Act (“TSCA") which requires manufacturers, including importers, of
certain per- and polyfluoroalkyl substances (“PFAS”) to report PFAS manufactured in the United
States, or imported into the United States for a commercial purpose between January 1,2011, and
December 31,2022. The reporting system opens in November 2024, and most reports (except for
small businesses) must be submitted by May 8, 2025, or 18 months after the effective date of the
rule (see §705.20 of the rule).

In this alert, BCLP and Ramboll Americas Engineering Solutions Inc. (“Ramboll”) are collaborating to
discuss EPA's recent publication of a non-exhaustive list of PFAS that fall within the structural
definitions, and what that means for businesses that are working towards compliance with the
reporting rule.

ARE YOUR CHEMICALS ON THELIST?

One of the key provisions in the rule is EPA's novel way of defining PFAS. Rather than following
prior EPA precedent and identifying specific chemicals, EPA chose to provide three “structural
definitions” which are intended to describe a class or family of compounds that are PFAS:

1. R-(CF,)-CF(R)R", where both the CF,and CF moieties are saturated carbons;
2. R-CF,0CF,-R’, where R and R’ can either be F, O, or saturated carbons; and
3. CF3C(CF3)R'R”, where R’ and R” can either be F or saturated carbons.

The scope of those definitions, and the question of whether certain PFAS fall within them, has been
the subject of significant discussion.


https://www.govinfo.gov/content/pkg/FR-2023-10-11/pdf/2023-22094.pdf
https://www.epa.gov/laws-regulations/summary-toxic-substances-control-act
https://www.govinfo.gov/content/pkg/FR-2023-10-11/pdf/2023-22094.pdf

When the rule was published in October 2023, EPA reported “the known universe of TSCA chemical
substances meeting this rul€e’s definition of PFAS” (i.e., the number of chemicals on the TSCA
Inventory or included in Low-Volume Exemption (“LVE") claims) contains 1,462 unique chemical
structures (see 40 CFR Part 705). More recently, in January 2024, EPA published an extensive list of
chemicals that meet the structural definitions of PFAS in the rule which are therefore subject to the
reporting requirements.

As of this date of publication, the number of entries on EPA's list of TSCA 8(a)(7) PFAS is 12,696.
The 11,000+ increase in chemicals on the newly published list reflect the PFAS that could be
subject to the new TSCA reporting requirements even though they are not on the current TSCA
Inventory orin LVE claims. This list was published in EPA's Substance Registry Services (“SRS”"),
the authoritative resource for information about chemical tracked or regulated by the EPA.

Not surprisingly, the list includes many of the more familiar and economically relevant PFAS that
are subject to regulatory scrutiny such as:

. PFOA
. PFOS
. PFNA
. PFBS
. PFBA
. PFHxA

Several of these compounds are already the subject of enacted or proposed laws and regulations at
the state and federal level, so their inclusion under the TSCA Reporting Rule is not particularly
surprising. However, the list provided by EPA confirms that some of the more ubiquitous
fluoropolymers used in a wide range of consumer products — including PTFE — also fall under the
rule. The inclusion of PTFE will likely have significant implications for companies that import PFAS-
containing consumer products - which in most cases will qualify as “articles” under the TSCA
Reporting Rule — given the widespread use of PTFE and related coatings, especially during the
2011-2022 reporting period.

Additional chemicals that made the list of PFAS include some hydrofluorocarbons (“HFCs"),
including 1,1,1,2-tetrafluoroethane (also known as HFC-134a) which is used in refrigeration and air
conditioning systems, as a blowing agent in polyurethane foams, and a propellant for medical
aerosols. Though not commonly included in the PFAS discussion from an environmental and
regulatory perspective, HFCs do fall under the TSCA Reporting Rul€'s structural definition of PFAS,
and therefore, are reportable.


https://www.ecfr.gov/current/title-40/chapter-I/subchapter-R/part-705
https://cdxapps.epa.gov/oms-substance-registry-services/substance-list-details/490

WHAT DIDN'T MAKE THE LIST?

EPA's three-part structural definition of PFAS is notably different than some other definitions
proposed in certain U.S. states, the EU, and even by EPA under other regulatory programs. The
growing trend of defining PFAS as any substance with at least one fully fluorinated carbon atom
was purposefully avoided by EPA in the TSCA Reporting Rule, as EPA determined that these are less
likely to persist in the environment, and therefore, should not be subject to the same reporting
requirements. This means that substances with a single fluorinated carbon such as certain
pharmaceuticals or hydrochlorofluorocarbons including HCFC-123, a common fire suppression
agent used in handheld fire extinguishers, are not included in the reporting rule and are not on the
noncomprehensive list.

CONCLUSION

As manufacturers and importers begin their 12-year lookback and prepare for the new rule, the
scope of reportable PFAS is growing as EPA publishes updated lists of chemicals meeting the rule's
structural definitions.

For more information on PFAS, and the regulatory and liability risks that they pose, please visit
BCLP's PFAS webpage. If you have a question about the TSCA reporting requirements, contact Tom
Lee or John Kindschuh at BCLP, or Brian Drollette, PhD, at Ramboll.
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