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New Medicare Reporting Requirements

Federal legislation enacted in 2007 extends the Medicare, Medicaid, and SCHIP programs and
imposes mandatory information reporting requirements on group health plans, third party
administrators, and employers. The Center for Medicare & Medicaid Services (*CMS”) uses this
information to identify situations where a plan or program is primary to Medicare under
Medicare’s “Secondary Payer” rules.

In general, effective January 1, 2009, insurers, third party administrators, and administrators of
self-insured and self-administered group health plans must collect specified information from
plan participants and report this information to CMS. If your group health plan’s third party
administrator does not already have a voluntary data sharing arrangement with CMS,
implementation begins April 1, 2009.

Separate reporting obligations apply to liability insurance, no-fault insurance, and workers’
compensation laws and plans, effective July 1, 2009.

Who must comply?

With respect to group health plans, Section 111 of the Medicare, Medicaid, and SCHIP Extension
Act of 2007 (““Act”) applies to “an insurer or third party administrator for a group health plan . . .
and[, for] a group health plan that is self-insured and self-administered, a plan administrator or
fiduciary.”

With respect to liability, no-fault insurance, and workers’ compensation programs, the Act applies
to the fiduciaries or administrators of a self-insured employer program, the insurer of an insured
plan, and the responsible Federal and State agency in a government-administered plan.

What should we do now?

If you are the sponsor of a group health plan:
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e If you pay and adjudicate claims under your plan, the plan administrator or fiduciary will
be the plan’s “Responsible Reporting Entity”” and should register on-line with CMS between
April 1 and April 30, 2009. Although the website is not yet available, the website URL will
be www.Section111.cms.hhs.gov.

e If your plan has a third party administrator that previously had a Voluntary Data Sharing
Agreement (“VDSA”) or a Voluntary Data Exchange Agreement (“VDEA”) with CMS, then
your third party administrator is probably already complying with the Act. Review your
administrative services agreement to ensure that it allocates to your third party
administrator both the responsibility to comply with the Act and the consequences of
failure to do so.

e If your plan has a third party administrator that did not previously have a VDSA or a VDEA
with CMS, then ensure that your third party administrator is prepared to enroll as a
Responsible Reporting Entity with respect to your plan during April 2009, and is otherwise
prepared to comply with the Act. Review your administrative services agreement to
ensure that it allocates to your third party administrator the responsibility to comply with
the Act and the consequences of failure to do so.

e As part of the information gathering process, employers should work with their third party
administrators to obtain data such as Social Security Numbers (““SSNs’’) and Medicare
Health Insurance Claim Numbers (**HICNs™) from all of their “Active Covered Individuals.”
CMS has acknowledged that it may be difficult to obtain this information from some Active
Covered Individuals.

If you are a third party administrator:

e If you already had a VDSA or VDEA with CMS, then your previous voluntary reporting
became mandatory beginning in October 2008.

e [f you did not previously have a VDSA or VDEA with CMS, you must register as a Responsible
Reporting Entity during April 2009 for all group health plans for which you are responsible.
Although the website is not yet available, the website URL will be
www.Section111.cms.hhs.gov.

e Work with your clients to ensure that they provide you with the necessary information
(e.g., SSNs and HICNs) about their employees and other participants and beneficiaries.

If you are the sponsor of a Health Reimbursement Arrangement (“HRA"):
e The HRA is a group health plan subject to the reporting requirements of the Act.

e The registration period for HRAs takes place during April 2009, the same as for other group
health plans.

e HRA reporting is not permitted or required until the fourth quarter of 2010. Do not report
HRA coverage information before that time. CMS granted this extra time to gather the
necessary information for HRAs.
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e CMS will provide further instructions on reporting HRA coverage at a later date.

If you are the sponsor of a health Flexible Spending Arrangement (“FSA”) or a Health
Savings Account (“HSA"):

e A health FSA is not treated as a group health plan for Medicare Secondary Payer purposes.
Thus, health FSAs are not subject to reporting under the Act and no additional action is
required.

e CMS will not consider HSAs to be subject to reporting under the Act as long as Medicare
beneficiaries may not make a current year contribution to an HSA or did not make a
contribution during the time that they were Medicare beneficiaries.

If you are an employer that self-insures liability or workers’ compensation insurance:

e You are the Responsible Reporting Entity under the Act, effective July 1, 2009. You must
register as a Responsible Reporting Entity on a secure CMS website between May 1 and
June 30, 2009. Presumably, the URL for registration will be the same as the one published
for group health plans: www.Section111.cms.hhs.gov. It is not yet active

e You may hire an agent to do the actual reporting, but you remain the Responsible
Reporting Entity and are legally responsible for registration and compliance.

e You are considered to self-insure for liability purposes if you carry your own risk (whether
by failure to obtain insurance or otherwise), in whole or in part.

If you are an employer who has liability, no-fault, or workers’ compensation insurance:

e In general, your insurer will be responsible for reporting under this portion of the Act,
whether or not the insurer uses another entity for claims processing.

e For workers’ compensation, the responsible entity may be the responsible Federal or
State workers’ compensation agency.

e For this purpose, no-fault insurance means insurance that pays for medical expenses for
injuries sustained on the property or premises of the insured, or in the use, occupancy, or
operation of an automobile, regardless of who may have been responsible for causing the
accident. This includes but is not limited to automobile, homeowners, and commercial
plans. It is sometimes called “medical payments coverage,” “personal injury protection,”
or “medical expense coverage.”

Ongoing Compliance for Group Health Plans

Responsible Reporting Entities must register on-line during April 2009, engage in a data exchange
testing process with the CMS Coordination of Benefits Contractor (““COBC”) from April through
June 2009, and provide the required information for existing group health plan participants who
are “Active Covered Individuals” when data exchange production begins. This is currently
scheduled for some time between July and September 2009.
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Once the baseline information is provided, the Responsible Reporting Entity participates in routine
monthly or quarterly data exchange with the COBC.

Ongoing Compliance for Liability, No-fault and Workers’ Compensation Coverage:

Responsible Reporting Entities must register on-line between May 1 and June 30, 2009, and engage
in a data exchange testing process with the COBC thereafter. They will be required to report the
identity of each Medicare beneficiary whose illness, injury, incident, or accident was at issue and
other specified information to enable appropriate Medicare coordination of benefits. They will be
assigned a quarterly file submission timeframe.

A Responsible Reporting Entity’s initial filing must contain information for all outstanding liability
(including self-insured), no-fault, and workers’ compensation obligations with respect to an
injured Medicare beneficiary that are in existence as of July 1, 2009, and others with a
settlement, judgment, award or other payment date of July 1, 2009, or later. Subsequent
guarterly filings will require only new or updated claim information.

What happens if we do not comply?

The penalties for non-compliance are significant - $1,000 per day per individual for whom required
information was not submitted. CMS stated informally that it is presently focused on compliance
rather than enforcement.
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DETAILED INFORMATION IS AVAILABLE ON-LINE AT http://www.cms.hhs.gov/MandatorylnsRep/.

We urge you to contact any member of the Bryan Cave LLP Employee Benefits and Executive
Compensation Group listed below if you require assistance or have any questions regarding the
information described in this Bulletin.
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promoting, marketing, or recommending to another party any transaction or matter addressed herein.
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