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Disputes seem to be an inevitable feature of 
complex construction and engineering projects, 
whether they concern delay, payment, or quality 
issues, and often a combination of all three. 
It should also be common ground that such 
disputes tend to be expensive, lengthy and require 
substantial management resource without any 
certainty as to the ultimate outcome. 

It is therefore not surprising that in recent 
times there is a focus on pro-active contract 
management, with the aim of avoiding disputes or, 
where that is not possible, managing them more 
efficiently, to limit the impact on the project and the 
risk of a substantial post completion arbitration. 
Just as importantly, this also ensures that a party 
has all the necessary evidence to put it in a strong 
position, if the dispute proceeds to arbitration. 

The other benefit of resolving issues 
contemporaneously is that parties are still familiar 
with the facts, and it may also be possible to take 
steps in mitigation. This avoids the common 
problem of disputes being considered long after a 
project has completed, when the people with the 
relevant knowledge may no longer be available and 
when nothing can be done to mitigate costs.  

This approach is reflected in the 2017 FIDIC suite 
of contract, which has introduced the role of the 
Dispute Avoidance/Adjudication Board (DAAB), 
which on the parties’ request can assist and 
informally discuss any issues that have come up. 
Similarly, the DAAB can raise with the parties any 
issues that it becomes aware of. Any advice given is 
not binding but it will clearly carry weight and may 
be an indication of the likely outcome, if a dispute 
is later referred to the DAAB for a binding Decision. 
Used effectively, a DAAB can be very useful but it 
will still be necessary to present a credible and 
persuasive case. 

What this means in practice is that it is now 
even more important to ensure that projects 
are managed well and in accordance with the 

contractual terms. This will not only ensure that a 
party is well placed to deal with any issues during 
the life of the project, especially when a DAAB 
is involved, but it will also help identify issues in 
advance so that the impact can be mitigated, as 
well as providing more clarity on the commercial 
impact. There is often a temptation to focus on 
delivery and leave any contractual issues until the 
final account stage, but the risk with that approach 
is that by then it may be too late to take the steps 
that can avoid risk.

In that respect, there are several steps that a party 
can take to ensure that it is in a good position to 
manage commercial issues or present a strong 
positon in an arbitration.

 Understanding the contract

Even when standard forms are used in construction 
and infrastructure projects they are often 
amended, and it is therefore very important to 
understand how risk has been allocated in relation 
to issues such as design or ground condition and 
what contractual processes govern entitlement 
and assessment. A party that fails to comply with 
contractual time periods or to base its position 
on the correct contractual ground, risks being 
unable to demonstrate entitlement. A review of 
the contract at project commencement to identify 
risk areas, or a workshop for the project team, 
helps reinforce the importance of the contractual 
terms.

Using contract templates and project 
management systems 

Large projects tend to involve many contractual 
forms, such as variation instructions or cost and 
time assessment. There are now also several 
software systems that include such templates, 
as well as automated reminders of any applicable 
contractual periods. On large projects it is worth 
investing in such a system, as it helps to ensure 
that all the necessary information is provided and it 
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provides a reliable electronic data base, which can 
be accessed later. In any event, using pre-agreed 
templates ensures that any notices or other 
communication include the required information, 
for example relevant contract clauses and the 
position on time and cost impact.

Ensuring contractual procedures and 
specified time periods are followed

Contracts will often specify what must be included 
in communications and a deadline for submitting 
them. A failure to comply with such provisions is 
likely to have an adverse impact on any entitlement 
and will be difficult to explain at a later stage. It is 
important to ensure that all team members have 
a full appreciation of the need to comply with such 
procedures and deadlines. 

Maintaining good records 

Tribunals place more reliance on contemporaneous 
records, and they are crucial for ensuring that 
the true factual position can be identified years 
later, when the relevant employees are no longer 
available. Ensuring such records are maintained 
and include the necessary information is easier to 
do at the time but if not done this is likely to have a 
serious impact. It is also useful to regularly check 
the quality of records being kept, to ensure they 
contain the necessary information.

Raising any issues as soon as they are 
identified

If an issue has a serious impact, it is best not to ignore 
it and notify the other party as may be necessary. 
This ensures that there is a contemporaneous 
record of both parties’ positions. Any lack of 
response from the other party is something that 
may help an argument at a later stage. Just as 
importantly, this may help mitigate issues and 
reduce their impact, or at the very least provide 
clarity as to the other party’s position and ensure 
that any dispute is narrowed, and the parties know 

what the real issues in dispute are.

Presenting a credible and contractually 
based position

A position which is presented based on the correct 
contractual provisions and with the appropriate 
factual evidence will be more persuasive and 
will be taken more seriously by the other party. 
Claims are often rejected because they are poorly 
presented and that prolongs and makes it more 
difficult to resolve matters. It may require more 
effort but investing in preparing a credible claim 
to start with, rather than seeking to improve it at 
a later stage, should help achieve quick resolution.    

Whether and to what extent each of the above 
steps can be taken on each project will depend on 
the circumstances. Some of the steps will require 
additional investment and resources, which need 
to be weighed against the potential benefits. In 
other cases, it would be useful to undertake a 
legal review to ensure the correct contractual 
and legal position is presented.  There may also 
be other factors that affect the management of 
the contract that influence to what extent a party 
will take the above steps, for example if there is a 
wider relationship over several projects. 

An overall strategy that is based on all such 
issues will help deliver a better outcome. That will 
include recognising that a pro-active approach 
to commercial management, based on the 
contractual terms, is likely to help resolve issues 
and, where that is not possible, provide certainty 
as to the subject matter of the dispute. Indeed, 
any tribunal or DAAB will expect parties to comply 
with the contractual provisions and doing so in 
good time helps present a credible and persuasive 
case in any proceedings. A project team that has 
had the benefit of training on the contract and 
support where necessary from its professional 
advisers will be in a better position to present its 
case.              
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About BCLP
We build lasting relationships that deliver impact. Clients trust us because we invest in real partnerships 
and work faster and smarter to provide quality advice that supports success. We understand where 
they need to go and how they can get there.

Connecting the dots between client goals, market dynamics and the law is what we do best. Our one-
firm structure, international reach and culture of collaboration ensures clients can access integrated, 
specialist advice wherever they need it.

Clients say we are close listeners, solution builders and lateral thinkers. That’s what it means to be Client 
Intelligent.

We are law personified – friendly, capable people who inspire confidence and build relationships that 
last decades. We care about client success and are invested for the long-term.

We are solutions-focused – providing integrated, specialist advice across the world. We collaborate 
without ego to reach the best outcome for clients.

We go beyond the ordinary – connecting the dots between the law, sector and market dynamics and 
client goals to deliver quality, commercial advice.

History of BCLP

BCLP was formed in 2018 but our combined legacy dates back 150 years. From our roots in St. Louis, 
Missouri, and London, England, our firm has built a reputation for quality, pragmatism and client 
commitment.
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About ALN Nigeria | Aluko & Oyebode
At ALN Nigeria | Aluko & Oyebode, multi-national companies, local entrepreneurs and pro bono clients 
can expect the same level of world class legal services delivered with the highest ethical standards. 
As the largest full-service commercial law firm in Nigeria, we strive for excellence in everything we 
do. Clients come to us for our deep knowledge of Nigerian law as well as our breadth of international 
expertise – and an understanding of our clients’ industries that can only be borne of direct experience.

Founded in 1993, ALN Nigeria | Aluko & Oyebode has over 100 attorneys in the major commercial 
centres of Nigeria – Lagos, Abuja and Port Harcourt.

Our practice areas encompass the full range of corporate and commercial legal services, including 
Banking; Capital Markets; Competition & Anti-Trust; Corporate Services; Governance, 

Risk and Compliance; Employment, Immigration and Incentives; Energy and Natural Resources; 
Financial Institutions Advisory; Infrastructure Finance and PPP; Intellectual Property; International 
Trade; Litigation, Dispute Resolution & Risk Management; Mergers & Acquisitions; Private Equity; 
Privatisation & Public Procurement; Real Estate; Environmental Social Corporate Governance Advisory; 
Tax; Telecommunication; Media, Entertainment & Technology; Venture Technology & Emerging Growth 
Companies; Reporting and Whistleblowing Service; and White Collar Investigation.

We pride ourselves on our in-depth knowledge and experience in several key industry sectors, including 
Consumer and Manufactured Goods; Construction and Infrastructure; Energy and Natural Resources; 
Financial Institutions; Insurance; Public Sector; Real Estate; Transportation; Telecommunications; 
Media and Entertainment; and Technology.

The firm and its attorneys have received recognition for its excellence from several international bodies, 
including Chambers Global, IFLR and Legal 500.



6Effective dispute avoidance in construction and infrastructure  projects

Shy Jackson
Partner
BCLP, London

Ngo-Martins Okonmah
Partner
ALN Nigeria | Aluko & Oyebode

E: shy.jackson@bclplaw.com
T: +44 (0) 20 3400 4998
www.bclplaw.com

E: ngo-martins.okonmah@aluko-oyebode.com
T: +234 810 300 2289
www.aluko-oyebode.com

This publication is informational only. It should not be construed as legal advice.


