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To:  Clients and Friends January 25, 2008 

DDTC Issues Guidance Concerning New Dual/Third-Country Nationals Rule 

DDTC has posted guidance implementing the regulatory change announced in December 2007 
concerning agreements that cover dual- and third-country foreign nationals.  (See IRB No. 376 for 
information about the regulatory change.)  Of particular note in the follow-up guidance is the new 
requirement for non-disclosure agreements (NDAs) to allow access to defense articles by, release 
technical data to or provide defense services to dual national employees of foreign licensees who 
are not from NATO, EU, Australia, New Zealand, Japan or Switzerland.  The prior Agreement 
Guidelines published by DDTC stated the following: 

For dual national employees of a foreign signatory, the dual countries to which these 
employees share citizenship must be listed in the transfer territory (ITAR 124.7(4)).  In this 
case, the dual national will not be required to sign a Non-Disclosure Agreement as with the 
third-country foreign national.  (Section 10.2, Emphasis added.)  

However, the follow-up guidance indicates that NDAs are now needed for dual nationals (in 
addition to third-country foreign nationals) who do not qualify for 22 CFR §124.16, i.e., who are 
not from NATO, EU, Australia, New Zealand, Japan and Switzerland, to the extent that you either 
(1) choose to amend your agreement to take advantage of 124.16 for those who do qualify, or (2) 
amend your agreement for any reason or submit a new agreement on or after February 1, 2008.  Be 
sure to obtain NDAs from the foreign licensee for any non-124.16 dual nationals if you submit 
amendments to any existing agreements that cover dual nationals not from § 124.16 countries. 
Consider whether it is worthwhile to amend existing agreements to take advantage of this new 
provision.  Current agreements must be amended in order to release technical data, defense 
services or access to defense articles to dual- and third-country nationals of approved countries 
without an NDA.  Such amendment will be treated as a minor amendment, so prior DDTC 
approval is not required.  However, the amended agreement must be executed by all parties prior 
to submission to DDTC.   
All new agreements and amendments to existing agreements submitted to DDTC for review on or 
after February 1, 2008, must include language related to § 124.16.  Applicants will need to include 
an affirmative statement with respect to the agreement’s coverage of dual/third-country foreign 
nationals and, if covered, whether they are from § 124.16 qualifying countries, non-qualifying 
countries, or both.  In DDTC’s guidance about submissions of agreements and amendments on or 
after February 1, 2008, DDTC indicates that NDAs are needed for the release of technical data, 
transfer of defense services or access to defense articles by dual nationals, in addition to third-
country foreign nationals, of non-qualifying countries.   
______________________________ 
Prepared by:  Susan Kovarovics 
  (202) 508-6132 
  susan.kovarovics@bryancave.com 
 
 Bryan Cave’s International Regulatory Bulletins are available online at www.bryancave.com 



Bryan Cave LLP 
International Trade Client Service Group 

 
 

Note:  This Bulletin is intended solely for general informational purposes and should not be construed as, or used as a substitute for, legal advice 
with respect to specific transactions.  Such advice requires a detailed analysis of applicable requirements and an evaluation of precise factual 
information.  We do not undertake to keep recipients advised as to all relevant legal developments.  This Bulletin may be construed as an 

advertisement or solicitation.  © 2007 Bryan Cave LLP.  All Rights Reserved. 
 
 

 

 
Los Angeles Shanghai 
Curt Dombek, Partner, CSG Leader Evan Yee-Fan Chuck, Partner 
David Stepp, Partner 
Mark Nguyen, Senior Policy Advisor 

Chen Zhengguang, Director China 
Customs Affairs (non-legal professional) 

(non-legal professional) Kelly Slater, Associate 
Nicole Simonian, Counsel Yi Huang, Associate 
Michael Zara, Associate 
Jackson Pai, Associate 

Min Lan, Director of Economic Analysis 
(non-legal professional) 

 Rainny Xiaoran Wang, PRC Consultant 
Washington  
Stanley Marcuss, Partner Singapore 
Kevin Wolf, Partner 
Lyle Vander Schaaf, Partner 

Cecil Leong, Managing Director BCIT 
(non-legal professional) 

Daniel Schwartz, Partner 
Carol Van Cleef, Partner 

Tony Kerr, Regional Director (non-legal 
professional) 

Susan Kovarovics, Counsel  
Jay Reiziss, Counsel Phoenix 
Sylvia Rhodes, Associate Jeronimo Gomez del Campo, 
Corey Norton, Associate Consultant (admitted in Mexico) 
Katherine Bugbee, Associate 
Amos Jones, Associate 

Juan Moreno, Counsel 
(admitted in US and Mexico) 

Felipe Berer, Senior International Trade 
Advisor (admitted in Brazil only) 

Ilya Bakke, Associate 

 Bangkok 
St. Louis Malika Bhumivarn, Regional Director 
Fred Bartelsmeyer, Partner (non-legal professional) 
Maulshree Solanki, Associate (admitted in 
Missouri and India) 

Kittipong Jangkamolkulchai, 
Regional Manager (non-legal professional) 

  
Chicago Tokyo 
Patricia Hanson, Counsel Tatsuya Kanemitsu, Senior Manager, 
Tammie Krauskopf, Counsel Customs & Trade (non-legal professional) 
George Jackson, III, Counsel  
Joe Heckendorn, Associate Hamburg 
 Dr. Michael Leue, Partner 
New York Dr. Staffan Wegdell, Counsel 
Rudy Ceres, Associate  
 Kuwait 
London David Pfeiffer, Partner 
Anita Esslinger, Partner Anthony W. Watson, Associate 

 
 


