Equal Pay Audits

On 19 June 2014, the Government published its response to the consultation on Equal Pay
Audits together with the draft Equality Act 2010 (Equal Pay Audits) Regulations 2014. For
equal pay claims presented on or after 1 October 2014, Employment Tribunals will have
the power to order an employer to carry out an equal pay audit (EPA) where a finding has
been made that the employer is guilty of sex discrimination in relation to pay. This could
be either an equal pay claim or a dispute over a non-contractual payment, such as a
bonus.

Draft Regulations — Key points:

When must a Tribunal order an EPA to be carried out? Subject to the exceptions noted below, a Tribunal must
order an employer to undertake an EPA where it has found that the employer has committed an “equal pay breach” i.e.
a breach of an equality clause, or of legislation prohibiting sex discrimination in relation to pay.

What are the exceptions? Tribunals must not order an EPA where:

. the employer has already completed a suitable EPA within the last three years;

° it is clear, without an EPA, whether action is required to prevent equal pay breaches occurring or
continuing;

o the breach found by the Tribunal gives no reason to suspect that there may be other equal pay breaches

within the employer’s organisation;

. the Tribunal considers that the disadvantages of an EPA outweigh its benefits.

Content of an EPA order: An order must specify the employees to be covered by the audit; the period of time to
which the audit must relate, and the date by which the employer must comply (being no less than 3 months from the
date of the order).

Content of an employer’s EPA: Under the draft regulations, an equal pay audit must:

o include relevant gender pay information relating to those employees described by the Tribunal;
o identify any differences in pay between men and women and the reasons for those differences;
o include the reasons for any potential equal pay breach identified by the audit; and state the employer’s

plans to avoid equal pay breaches occurring or continuing.




Will the EPA be published? If after review (either on the papers or at a hearing) the Tribunal is satisfied with the
EPA, in most cases the employer will be required to publish it on its website for three years and to inform the
employees covered by the audit of where the audit can be viewed. The EPA must be published within 28 days of the
date of the EPA order confirming it has satisfied the Tribunal’s requirements. The only exception to this is where
publication would breach a legal obligation (such as data protection obligations. It is envisaged that this exemption
from publication will rarely apply).

Penalties for non-compliance: The draft regulations provide that the Tribunal may order a fine of up to £5,000 to
be payable by an employer who fails to comply with an EPA order without a reasonable excuse. The fine can be
imposed repeatedly if the employer continues to fail to comply with an EPA order. Clearly, the ramifications for an
employer of not complying with equal pay obligations are likely to be further reaching — particularly if a number of
employees are affected.

BLP Comment

The risk, and associated potential cost, of an EPA being ordered in gender pay discrimination cases is likely to
become a key strategic consideration for employers facing such claims, particularly given that in most cases the
results will have to be made public. It is not clear whether the data collated in order to produce the EPA will be
potentially subject to disclosure in any future proceedings.

It is still not clear at this stage how the Tribunal will assess whether the disadvantages of ordering an EPA
outweigh the benefits. It remains to be seen whether this will be an issue on which respondents will need to
make legal submissions in the course of the hearing, or whether they will need to deal with it at an earlier stage,
for example, in their ET3.

The Government is not proposing to issue any further guidance on EPAs, referring employers instead to the
existing guidance provided by the Equality and Human Rights Commission.

Prudent employers may wish to explore the pay profile within their organisations, in order to ascertain now
whether any legal or business risks exist. Identifying and remedying any areas of risk should help to minimise
the possibility of equal pay claims and a compulsory, public EPA being ordered, over which the employer has no
control.
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