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GLOSSARY

WTO

The World Trade Organisation administers
the WTO trade agreements which govern
trade between nations at a global level. It is
also a forum for governments to negotiate
trade agreements and a place for them to
settle trade disputes.

MFEN

Most Favoured Nation—a key WTO principle
which prohibits discrimination between

‘like’ goods and services (and the relevant
suppliers) from different WTO Members.

WTO Agreement

The Agreement establishing the World Trade
Organisation was signed in 1994. Several
other agreements, including GATT and

GATS, were annexed to the WTO Agreement.

When a country decides to join the WTO
it also agrees to abide by the terms of the
annexed agreements.

FTA

Free trade agreement, which must comply
with WTO rules and be notified to the WTO.

WHAT LIES AHEAD FOR
YOUR BUSINESS?

Negotiations between the UK and the EU
are now well under way. However, the UK
and EU remain miles apart on a number
of issues and the UK/EU relationship
being based on WTO rules, even for an
interim period, looks like an increasingly
realistic prospect.

In this guide, we have provided an
overview of the WTO rules relating to both
goods and services and have described
some of the implications of a UK/EU
relationship based on these rules. What is
clear is that a relationship based on WTO
rules differs significantly from the UK’s
current position as a member of the single
market and customs union in relation to
goods and many service sectors.

We believe that now is the time to
ensure you have taken appropriate
steps to allow your business to
continue to operate in what is likely to
be a very different business and legal
environment post 29 March 2019.

s

Chris Bryant
Partner, Head of BLP Brexit group
chris.bryant@blplaw.com

August 2017




AT A GLANCE

The WTO had 164 members
in January 2017

The WTO Agreement, annexing
GATT and GATS, entered into
force on 1January 1995
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Currently 23 participants in the TiSA
negotiations (including the EU)

The now defunct GATT 1947 entered
into force on 1January 1948

WHAT IS THE WTO?

GATT

Since 1995, the
updated General
Agreement on Tariffs
and Trade (“GATT”)
has become the
general agreement for
trade in goods.

GATT contains an

overall framework

which sets out the

principles and rules
applying to goods

trade, as well as

exceptions to these
rules and principles.

WTO Members’
tariff schedules are
annexed to GATT
and set out the tariffs
applied by each WTO
Member in relation to
specific goods.

is the WTO agreement
governing trade
in services.

GATS applies to all
service sectors except
“services supplied
in the exercise
of governmental
authority” and services
related to the exercise
of air traffic rights.

GATS consists of an
overall framework
which sets out the

principles and rules and

a schedule for each

WTO Member listing its
specific commitments
and any exemptions.

G4

There are a number
of other WTO
agreements including:

Trade-Related
Aspects of Intellectual
Property Rights

The Government
Procurement
Agreement

Resolving trade
disputes between
WTO Members is
one of the WTO’s
core functions and

there are a number
of WTO documents
relating to dispute
settlement, including
the Dispute Settlement
Understanding.

Falling into the WTO rules is not an
apocalypse... But it will not be as good
as a free trade agreement.

Pascal Lamy, former %
WTO Director-General
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¢ In 2016, 44% of UK exports went
brought to the WTO since 1995 to the EU

Over 400 disputes have been
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The MFN treatment obllgatlofmﬁls%bwﬁu -
‘like’ goods and services and.ﬂaéﬁéé@rra& L ) —r
different WTO Members. Tp&mamen

is to ensure equality of opportunity for sypay,e,;&fmm-all WTO
Members. However, there are a numbér of exceptions that are
permitted under GATT and GATS, |nc|ud|ng in relation to FTAs.
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fo) National treatment _
The national treatment principle means that foreign gg
services should be treated the same as domestic go
SN services. This principle is found in both GATT and ¢
] handled slightly differently in each. =
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KEY GATT CONCEPTS R e
. Market access : :

Market access for goods refers to government—imposed
conditions under which a product may enter a WTO Member.
The two main categories of barriers to market access are:

Nat|onal treatment W e B

' GATT prowdes that lmported and Iocally produced goods

sheuld be treated ‘equally after the foreign goods have entered

A g '~the market lmposnng\tanffs on imported goods is therefore
E i nrot a vrolatlon of natlonal treatment even if locally- produced

- tariffs; and

- non-tariff barriers (“NTBs”) which include, in principle,
: all measures other than tariffs used to protect a
domestic industry.

Tariffs: i
Tariffs are the most common and widely used barrier to marke'f, ;
access for goods. The WTO does not pI’OthIt the us‘b fisice
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WTO Members tanff schedule ar.e;antgexeﬁto ﬁ
WIO-Mer elati

In relation to many goods .WTO Members haye algolag_reesﬂ tp
“bind” their commrtmegts,,w e fectjveT'y N :
are celllngs on tar?ff rates i i

Tariff rate quotas,(- TR@s"’~) perm &
suspensmn of standard tariffs: 're1a§|,on toz
volume-of agrlcultura\ goods. |mpor_té'el fro aﬁoth W—TQ
Member. The good’s’TaLllng wﬁhwtheTRQ are | Ehemfére %
|mported on the ba5|s of-no tar[ffs orfa mo,pe;ﬁavouraBI ‘ta‘nfﬁ

than the standard ta-rl

NTBs: o
Various forms of NTBS mayztonstrtuté staql'es%g.

- access for.goods. There'i is.no agreed deﬂrntlon vcj"What
constitutes a NTB but they |nclude-the follow:-ng rules on
transparency of trade regulat|ons teehnlcal regulations; "
standards; sanitary and phytosanltary measures; customs l‘
formalities and government procurement practices. NTBs are
particularly important in the context of Brexit due to the risk of
regulatory divergence and the adoption of different product
standards in the UK following its exit from the EU.

over the following decades through
mult1|atera| trade rounds -
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KEY GATS CONCEPTS

Market access

There is no presumed right of market access in GATS and WTO
Members choose which sectors they are prepared to liberalise
and the time scale. WTO Members set out this information in
detailed schedules.

National treatment

The national treatment obligation prohibits a WTO Member
from treating services and service suppliers of any other WTO
Member less favourably than it treats domestic services and
service suppliers. Unlike the national treatment provision in
GATT, the national treatment obligation in GATS applies only
to the extent that WTO Members have explicitly committed
themselves to grant national treatment in respect of specific
service sectors. The specific commitments to grant national
treatment are often made subject to certain conditions,
qualifications and limitations, which are set out in the schedules.

Modes of supply
GATS distinguishes between four modes of supplying services:

- cross-border trade;

- consumption abroad;

- commercial presence; and
- presence of natural persons.
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WHAT DO WTO TERMS
MEAN FOR GOODS?

Tariffs

Trade between the UK and the EU:
Absent an FTA, the MFN tariff rates
contained in the GATT schedules will
apply to trade between the UK and
the EU.

- MFN tariff rates differ significantly
and higher tariffs are generally
applied in relation to products that
are produced in the EU.

- It remains likely that the UK and the
EU will be able to agree a zero-tariff
arrangement. However, even if a
zero-tariff FTA is agreed, the position
will be very different compared to the
current position as a member of the
single market and customs union.

Y,
What is the customs union?

The EU customs union is designed
to allow goods to flow freely
between members. There are no
customs controls within the EU
customs union and a common
external tariff is applied to all
imports into the EU customs union
from outside. Unlike the single
market, there is no harmonisation
of rules in a customs union.
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The UK’s own MFN tariffs:

9

9

If the UK leaves the customs union, it
will no longer be bound by the EU’s
common external tariff and will be free
to set its own MFN tariffs on imports
into the UK. While the Department for
International Trade has said that the
UK will, in the first instance, adopt the
EU MFN tariffs, the UK could choose
to reduce its import tariffs below EU
levels, provided it continues to observe
the MFN principle.

The UK would not be able to set tariffs
for imports at a higher level than the
EU. The reason for this is that many
tariffs in the WTO agreements are
“bound” at maximum levels and the
vast majority of the EU’s applied tariffs
are set at the bound tariff rates.

The UK’s MFN tariffs are important not
only because they will apply to trade
with countries with whom the UK does
not have an FTA but because they also
set the baseline for negotiation for

any future FTAs, as an FTA is meant

to create a situation more favourable
than the WTO MFEN position.

Companies that import products

into the UK may have the ability to
influence the government in relation
to the UK'’s future MFN tariffs and
lowering these below the EU’s
current tariffs. This is most likely to be
successful in relation to products that
are not produced in the UK (but are
protected at the EU-wide level).

B i

Goods make up the bulk of the UK’s global
trade, and accounted for around 60% of all
UK exports to the EU, and almost 77% of
total UK imports from the EU in 2015.

House of Lords EU Committee Z) 2)




Brexit and TRQs

Some of the most important TRQ
arrangements for UK importers relate to
butter, cheese, poultry and sheep meat.
Once the UK leaves the EU, these TRQs
need to be apportioned between the UK
and the remaining 27 EU Member States.
The way the TRQs will be apportioned

is a topic of negotiation between the

UK and the EU. There is a risk that other
WTO Members may raise complaints and
request compensation regarding the new
apportionment. However, these WTO
Members would have to establish that
they would be/are worse off under the
new arrangements in order to be eligible
for compensation.

Supply chain implications

Tariffs are generally applied in relation to
the import of certain products from third
(non-EU) countries into the UK. Due to
the free movement of goods within the
EU and the fact that the EU is a customs
union, tariffs are not imposed if these
products are subsequently exported

from the UK to another EU Member State.

For example, if a UK company currently
imports a t-shirt from China, it will need
to pay a tariff when the t-shirt enters the
UK. However, if the UK company then

ships the t-shirt to one of its subsidiaries in

Spain, it would currently not need to pay
any additional tariffs.
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However, this will change once the UK
exits the EU—in both a WTO scenario
and if the UK and the EU enter into an
FTA. Using the same example, if the UK
company imports a t-shirt from China, it
will need to pay a tariff when the t-shirt
enters the UK. However, following Brexit,
if the UK company then ships the Chinese
t-shirt to one of its subsidiaries in Spain,
the tariff would need to be paid again to
allow the Chinese t-shirt to enter Spain.
The reason why this would be the case,
even if the UK and the EU agree a zero
tariff FTA, is that a UK/EU FTA will only
apply to goods originating in the UK or
the EU and not to products imported
into either the UK or the EU from third
countries such as China.

Companies that use the UK as their base
for importing goods from third (non-EU)
countries and then export these goods to
one or more of the EU27 will, therefore,
need to consider restructuring their
supply chain and/or options such as
inward processing relief and customs
warehousing (two HMRC-approved
schemes which permit the suspension of
import tariffs in certain scenarios).

No additional tariff
in customs union

Additional tariffs
on entry into EU

[FTA/WTO]

66

..in a classic negotiation, ‘no deal’ means a
return to the status quo. In the case of Brexit,
‘no deal would be a return to a distant past.

Michel Barnier, EU Chief
Negotiator for Brexit
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WHAT DO WTO TERMS
MEAN FOR SERVICES?

Services under GATS

Absent a free trade agreement, UK

firms’ market access to the EU will be
determined by GATS. The exact nature of
market access following Brexit differs for
each service sector, each mode of supply
and each EU Member State. However,

in many service sectors, the position
would differ significantly from the current

position as a member of the single market.

Did you know?

There are no EU-wide GATS
commitments—across all four
GATS modes of supply, EU
Member States have their own
individual market access and
national treatment schedules.

16/ The WTO rules and Brexit
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Financial services

EU Member States’ commitments in
relation to financial services under GATS
differ but there are similarities in terms of

the broad nature of commitments offered.

EU Member States have offered very
limited commitments in relation to cross-
border trade in a relatively small number
of sub-sectors, such as insurance for

air and maritime transport, reinsurance,
provision and transfer of financial
information and financial data processing.
It is generally accepted that trade in
financial services on the basis of GATS

would mean the loss of passporting rights.

In relation to commercial presence,
which is the ability of foreign-owned and
controlled companies to establish affiliate,
subsidiary, or representative offices in
EU Member States, EU Member States
have offered relatively comprehensive
commitments covering virtually all
financial services (although Member
States can impose terms, conditions

and procedures for authorisation of

the establishment and expansion of a
commercial presence).

Please see our guide “The WTO Rules and
Financial Services: What will trade look
like after Brexit?” for further information.

O

Management consulting

Unlike financial services, a WTO scenario
in relation to management consulting
would not be radically different than

the status quo. There are no limitations
applied by the vast majority of EU Member
States in relation to the cross-border
supply of management consulting and
related services, meaning that UK-
based firms could continue to supply
management consulting and related
services into the EU.

While the vast majority of EU Member
States do not apply limitations in relation
to the establishment of a commercial
presence to supply management
consulting and related services, a few EU
Member States apply limitations in relation
to commercial presence across various
services sectors including management
consulting and related services. These
relate, for example, to the make-up of
boards of directors and the legal structure
of a firm first entering a market.

Trade in Services Agreement

A subset of WTO Members with
an interest in service sector
liberalisation is negotiating a
plurilateral services agreement
outside the auspices of the WTO—
the Trade in Services Agreement
(TiSA). At this stage, it is not clear
whether EU Member States’ TiSA
commitments will go significantly
beyond GATS. In the latest draft
EU TiSA schedule, a relatively small
number of EU Member States have
proposed to undertake additional
commitments in relation to cross-
border provision of services. The
UK will wish to enter TiSA in its
own right (as opposed to as an EU
Member State).

The WTO rules and Brexit /17




HOW DO FREE TRADE AGREEMENTS

FIT IN WITH THE WTO RULES?.

Key exception to MFEN

WTO Members have the right to
depart from the MFN principle in order
to enter into an FTA provided that:

- the FTA eliminates tariffs and
other restrictive regulations of
commerce on substantially all
the trade in goods deemed to
be originating products (see
below); and

- the services aspects of an FTA
provide for substantial sector
coverage and the absence or
elimination of substantially all
discrimination between or among
the parties at the entry into force
of the agreement or on the basis
of a reasonable time frame.

The FTA should also not result in new

trade barriers for other WTO Members.

These requirements apply to

both interim/transitional and final
agreements. In relation to goods,
GATT states that an interim agreement
must be implemented within a
“reasonable length of time” which is
interpreted as meaning no longer than
10 years in most cases.

/_,_,\/W/

Rules of origin

Goods currently circulate freely
between the UK and the EU. However,
this will change if the UK and the EU
enter into an FTA. ‘Preferential rules of
origin’ are very likely to apply in a
UK-EU FTA meaning that only
‘originating products’ (products

that contain the percentage of local
content specified in the FTA) are given
preferential tariff treatment.

Applying rules of origin will generate
significant additional administration,

and therefore costs and delays
for UK businesses, especially
businesses in the chemicals and
manufacturing industries.

Some industries with an integrated
EU supply chain and high levels of
both imports and exports, such as the
automotive sector, might be unable
to comply with the local content
requirements contained in the EU’s
preferential rules of origin.

18/ The WTO rules and Brexit
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Substantially all trade and
substantial sectoral coverage

In relation to goods, it is now
generally accepted that FTAs
should cover over 90% of goods.

The substantial sector coverage
requirement in GATS means that
virtually all services sectors must
be covered to some extent in the
FTA. However, substantial sector
coverage does not mean that

each service sector needs to be
covered to the same extent or

that the provisions in an FTA in
relation to services need to be
particularly detailed or far-reaching.
For example, some EU FTAs only
contain a few paragraphs covering
services and reaffirm the respective
parties’ GATS commitments;
however, as the provisions are very
broad and refer to all services,

the substantial sector coverage
requirement is satisfied.

000000

The need to cover most sectors of
the economy is one of the reasons
why FTAs, including interim/
transitional agreements, can take
many years to negotiate.

Many media reports have referred
to anticipated special arrangements
between the UK and the EU in
relation to specific sectors of the
economy such as the automotive
sector and/or the financial services
sector. However, these reports are
misleading because any UK-EU FTA
would need to cover most sectors of
the economy to be WTO compatible.
This is not simply a theoretical legal
point—the ‘Auto-Pact’ between

the United States and Canada, for
example, was found by a WTO

Panel to lack “the trade coverage
required” to fall within the free trade
agreement exception in GATT.

o

REEEE
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ENFORCEMENT
OF RIGHTS

I:IDnI:ID

How will rights be enforced in
a WTO scenario?

The EU single market rules currently in
place in the UK are part of domestic law
and have direct effect. In the UK (and

in other EU Member States), businesses
and individuals can use domestic courts
to enforce their rights, and, if needed,
domestic courts can refer cases to the
Court of Justice of the European Union.

If the UK and the EU do not enter into

an FTA, any disputes concerning trade
between the UK and the EU will be
governed by the WTO dispute settlement
procedure, which differs considerably
from the current arrangements. Notably,
businesses and individuals cannot
themselves bring an action under the WTO
dispute settlement procedures. Instead,
they must lobby their governments to
take action.

20/ The WTO rules and Brexit

What is the Trade Barriers
Regulation?

In the EU, the Trade Barriers Regulation
(“TBR”) is the instrument through which
businesses in the EU bring potential
breaches of WTO rules to the attention
of the European Commission and under
which the Commission carries out an
investigation. If the Commission decides
that the complaint is admissible, it will
open an investigation which can take

up to seven months. At the end of the
investigation, the Commission produces a
report covering its analysis of the law and
facts, as well as its envisaged course of
action, which could include initiating the
WTO dispute settlement procedure.

The procedures set out in the TBR are
likely to be mirrored to a large extent by
the new UK legislation and it will become
far more difficult, costly and time-
consuming for UK companies to bring
complaints in relation to issues concerning
cross-border trade. The UK will also need
to set up a body to assess complaints and
take them forward at the WTO.

SE0

What is the WTO dispute
resolution procedure?

Under the WTO dispute settlement
procedure, the relevant WTO Members
first enter into consultations in an

attempt to resolve the dispute. If those
consultations are unsuccessful, a panel will
be established to produce a report (which
is subject to appeal).

If the report finds that the relevant WTO
Member has violated an obligation under
a WTO agreement, the WTO Member

is expected to comply with the findings
in the report by withdrawing the WTO-
inconsistent measure, or by modifying
or replacing it. If the WTO Member fails
to do so within the required period, it
has to enter into negotiations with the
adversely affected WTO Member with

a view to agreeing mutually acceptable
compensation. This compensation is

not a monetary payment; rather, the
WTO Member is supposed to offer a
benefit, for example a tariff reduction,
that is equivalent to the benefit that it
has nullified or impaired by applying the
measure in dispute. The compensation
does not need to be, and is often not, in
the same sector that is the subject of the
dispute. Therefore, for example, a dispute
regarding a measure taken in relation to
financial services may be compensated
for by a tariff reduction in relation to an

agricultural product. Another complicating
factor is that the compensation must

be consistent with the MFN principle.
Therefore, WTO Members other than

the complainant(s) may also benefit if
compensation is offered e.g. in the form of
a tariff reduction.

If agreement regarding compensations
not reached within the required period,
the adversely affected WTO Member can
request authorisation to impose trade
sanctions against the other party. These
sanctions may be in a completely different
sector than the subject of the dispute.

How would rights be enforced
under a UK-EU FTA?

The most common procedure for
resolving trade disputes is state-to-
state dispute settlement where a
state complains about violations of
the free trade agreement by the other
state to a joint panel. In free trade
agreements containing an investment
chapter, it is also possible to include

a dispute settlement mechanism
between investors and states which
grants an investor the right to resort
to international arbitration against a
state’s government.
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GET IN TOUCH

Our cross-practice
Brexit task force is here
to help you to address
the challenges and
opportunities you may
now face.

We are helping clients
to understand their
risks, assess contracts
and devise strategies to
influence the future
UK/EU relationship.

Polly James

Partner

Financial Services

T: +44 (0)20 3400 3158
polly.james@blplaw.com

Marieke Datema

Senior Consultant

Antitrust & Competition

T: +44 (0)20 3400 4200
marieke.datema@blplaw.com

Chris Bryant

Partner

Head of BLP Brexit Group
T: +44 (0)20 3400 2423
chris.bryant@blplaw.com

Polly specialises in financial
services law and regulation.
Having spent time on
secondment to the FSA’s
Enforcement Division, she
has a close understanding
of how the regulator works
in practice. Since the Brexit
vote, Polly has been advising
financial services clients on
what it means for the financial
services industry.

Marieke advises clients
across a range of sectors on
the legal aspects of Brexit,

as well as helping clients to
identify the key risks and
opportunities associated with
Brexit. She also advises on
the WTO rules in the context
of Brexit and otherwise.

Chris has over 15 years’
experience in Brussels and
London advising on the EU
institutions, law-making
processes and trade deals.
He has helped clients to
devise successful strategies
to influence the EU and
domestic laws.

Chris heads the firm’s Brexit
task force and is one of the
leading experts and media
commentators on this subject.
He advises clients across all
sectors, ranging from financial
services to automotive.




Getting in touch

When you need a practical legal solution for
your next business opportunity or challenge,
please get in touch.

London

Adelaide House, London Bridge,
London EC4R 9HA England

Chris Bryant
Tel: +44 (0)20 3400 2423
chris.bryant@blplaw.com

About BLP

Berwin Leighton Paisner is an award-winning,
international law firm. Our clients include over

50 Global Fortune 500 or FTSE 100 companies.
Our global footprint of 14 international offices

has delivered more than 650 major cross-border
projects in recent years, involving up to 48 separate
jurisdictions in a single case.

The Firm has won eight Law Firm of the Year titles,
is independently ranked by Chambers and the Legal
500 in over 65 legal disciplines and also ranked in
‘the top 10 game changers of the past 10 years’ by
the FT Innovative Lawyers report 2015.

Expertise

Expertise

Antitrust & Competition
Commercial & Technology
Construction

Corporate Finance

Dispute Resolution
Employment, Pensions & Incentives
Energy & Natural Resources
Finance

Insurance

Investment Management
Private Client

Projects & Infrastructure
Real Estate

Regulatory & Compliance
Restructuring & Insolvency
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Tax

Clients and work in 130 countries, delivered via offices in:
Abu Dhabi, Beijing, Berlin, Brussels, Dubai, Frankfurt, Hong Kong,
London, Manchester, Moscow, Paris, Singapore, Tel Aviv and Yangon

www.blplaw.com
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