
Antitrust and Competition and 
Class and Derivative Actions 

Client Service Groups 

 
 

 
 
To: Our Clients and Friends  March 1, 2013 

Supreme Court Appears Split on Enforceability of 
Antitrust Class Action Waivers 
On February 27, 2013, the Supreme Court heard oral arguments in In re American Express Merchants’ 
Litigation, No. 12-133 (cert. granted November 9, 2012)(“AMEX Merchants”), a case in which retail 
merchants challenge American Express’s Card Acceptance Agreement, which requires merchants to 
“honor all cards” issued by American Express. The merchants complain that the “honor all cards” 
provision forces them to accept several less desirable American Express credit cards in order to be able 
to accept the traditional and more desirable American Express charge card. They claim this is an illegal 
“tying arrangement” that violates the Sherman Act. The courts have never reached the merits of the 
antitrust claims because the parties have been litigating the enforceability of the arbitration 
agreement, which contains a class action waiver. The Second Circuit on three successive occasions has 
struck down the class action waiver.1 The case has reached the Supreme Court twice before, and the 
Court has twice vacated the Second Circuit’s decision and remanded the case for further analysis. 

In 2012, the Second Circuit held for the third time that the class action waiver was unenforceable. The 
merchants presented evidence that they would need an economic expert report costing $300,000 or 
more to pursue their antitrust claims successfully, while no individual plaintiff could claim more than 
about $38,000 in damages. The Second Circuit agreed with the merchants’ argument that enforcing the 
class action waiver denied them an effective antitrust remedy, since no individual plaintiff would 
spend $300,000 to pursue a $38,000 claim. AMEX III, 667 F.3d at 208.   

The Second Circuit’s decision invoked the “vindication of federal statutory rights” principle, based on 
Supreme Court dicta in Green Tree Financial Corp.-Alabama v. Randolph, 531 U.S. 79 (2000), and 
Mitsubishi Motors Corp. v. Soler Chrysler Plymouth Inc., 473 U.S. 614 (1985), stating that a court could 

                                                 
1 In re American Express Merchants Litigation, 554 F.3d 300 (2nd Cir. 2009) (“AMEX I”); In re American Express Merchants 

Litigation, 634 F.3d 187 (2d Cir. 2011) (“AMEX II”); In re American Express Merchants Litigation, 667 F.3d 204, 208 (2d Cir. 2012) 

cert. granted, No. 12-133 (November 9, 2012) (“AMEX III”). 
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invalidate an arbitration clause if a claimant could prove that its costs in pursuing a claim in arbitration 
were so high that they would prevent them from effectively pursuing federal statutory claims. 

The Second Circuit’s decision in AMEX III is in tension with the Supreme Court’s 2011 decision in AT&T 
Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011). In Concepcion, a bare majority of the Court held 
that the Federal Arbitration Act (“FAA”) preempts a California state law doctrine barring enforcement 
of class action waivers in some consumer contracts. The plaintiffs in Concepcion argued that consumers 
would be unable to pursue their state law claims, some as low as $31 each, without a class action. Id. 
at 760-61. The Supreme Court majority ruled that the federal policy favoring arbitration, which is 
normally an individual, non-class procedure, preempts state policy favoring consumer class actions. 
The Second Circuit distinguished Concepcion because that ruling was based on federal preemption of 
state law. AMEX III, 667 F.3d at 214. As framed by the Second Circuit, the issue in AMEX Merchants is 
how to reconcile the federal policy favoring arbitration in the FAA with the federal policy to provide a 
private antitrust remedy in the Sherman Act and Clayton Act. Id. at 218-19. 

In oral argument, neither the Justices nor the lawyers spent much time discussing Concepcion. Several 
Justices, including Roberts, Scalia, and Kagan, focused their questions and remarks on whether the 
merchants could share costs in an antitrust arbitration without resorting to class actions. Chief Justice 
Roberts suggested that a trade association might pool resources to engage expert witnesses and hire 
attorneys to represent individual plaintiffs; Justice Scalia noted that plaintiffs as a group might be able 
to borrow money from a lawyer or hedge fund to fund the arbitrations. Justice Kagan questioned 
whether the Agreement’s confidentiality clause would prevent plaintiffs from pooling their resources. 
The Justices’ fact-specific examination may spring from the fact that the Respondents are not 
unsophisticated consumers – they are merchants that have financial resources that they could possibly 
pool to support individual claims in arbitration. Interestingly, Justice Breyer, who dissented in 
Concepcion, presented a scenario that cut against the merchants’ arguments. If the Court adopted the 
merchants’ reasoning, he suggested, future plaintiffs could propose “far out” claims and theories as a 
way to allege high costs and evade arbitration agreements. 

Although Justices Kagan and Ginsburg questioned whether Respondents could vindicate their rights 
under federal law, given the large expense required to mount a successful antitrust claim, others were 
skeptical of the actual costs involved. Justice Kennedy stated that he would have to engage in 
speculation about the “limits of arbitration” and its costs to find for Respondents, and Justice Breyer 
suggested that expert reports costing Respondents’ alleged $300,000 might not be necessary in 
arbitration, where there can be an expert arbitrator and there is no need to impress a non-specialist 
judge or jury with extensive reports.   

The Court is likely to issue its decision sometime this Spring. While predictions are always risky, the 
persistent questions from the majority of Justices, even those who have been more skeptical of 
arbitration class waivers in the past, asking about ways in which the merchants might pursue their 
claims without a class action suggest that the Second Circuit ruling may not be affirmed. This is 
particularly true because Justice Sotomayor, who has been in the minority opposed to class action 
waivers in other cases, recused herself from this decision because she was on the original Second 
Circuit panel that decided the first AMEX Merchants case in 2009. Certainly if the Second Circuit’s 
decision is affirmed, it will represent a major reversal in the Supreme Court’s recent decisions favoring 
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the enforceability of arbitration agreements (including class action waivers) in commercial and 
consumer contracts. 

If the Second Circuit decision is not affirmed, interesting questions remain. Most significantly, will a 
majority or plurality of Justices narrow or eliminate the “vindication of federal statutory rights” 
exception that lower courts have inferred from the dicta in Green Tree-Randolph and Soler? Will the 
Court opt for a narrower holding that leaves the door open for consumer plaintiffs to avoid class action 
waivers in complex federal cases? Given the numerous factual questions raised by several Justices, 
might the Court remand the case a third time for further fact findings about the merchants’ ability to 
pool resources in arbitration without a class action procedure? 

The outcome in AMEX Merchants will, in any event, have a significant effect on all businesses that 
include arbitration agreements in their commercial, consumer or employee contracts. The decision 
should allow us to predict with greater certainty whether, and under what circumstances, arbitration 
agreements in standard business and consumer contracts are reliably enforceable, regardless of 
whether a claim arises under state or federal law. 

For more information, please contact John C. Peirce, 202-508-6087, john.peirce@bryancave.com, Nikki 
A. Ott, 202-508-6152, nikki.ott@bryancave.com, or Shahin Rothermel, 202-508-6206, 
shahin.rothermel@bryancave.com. 

Bryan Cave helps clients address a wide range of commercial and consumer disputes. To learn more 
about our Antitrust and Competition, Class and Derivative Actions, and Commercial Litigation 
practices, please visit our website at www.bryancave.com. 
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