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Federal and state privacy laws do not expressly prohibit most acquirers (e.g., acquirers of a retail

brand) from internally transferring the target’s data for use by affiliated companies.  That said, in

2000, the Federal Trade Commission took the position that a company which had included a broad

statement within its privacy notice that it would not share personal information with third parties

could not transfer personal information as part of the sale and/or acquisition of the company

unless the acquirer met certain threshold qualifications (e.g., hailed from the same industry).1

Forty-six states, the District of Columbia, and two federal territories took an even more restrictive

position that the information could never be transferred to an acquirer.2  As a result of the positions

taken by the FTC and state regulators, as a best practice, most organizations now include a clause

within their privacy notices that affirmatively states that personal information may be shared as

part of a merger or acquisition.  For example, many companies include a provision along the

following lines:

“If another company acquires, or plans to acquire, our company, business, or our assets, we will also

share information with that company, including at the negotiation stage.”

If the target has a disclosure similar to the above, the acquirer arguably can take and disseminate to

corporate affiliates the personal information collected by the target consistent with federal and

(most) state laws.

This result is largely consistent with the approach taken by the California Consumer Privacy Act. 

The CCPA broadly defines the term “sale” as including the act of “disclosing” or “making available”

personal information “for monetary or other valuable consideration” from one business to

another.3The CCPA includes an exception to the sale of information, however, in situations in which

information is transferred as part of an acquisition in which the acquirer “assumes control of all or

part of” the target.4In those situations, the Act permits internal transfers to occur without classifying

those transfers as “sales” so long as the information is “shared” consistently with the target’s

privacy notice.5  On a going forward basis (i.e., post acquisition) the CCPA’s rules concerning
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affiliate sharing likely apply.  Under those rules, an entity that is owned by another entity is

considered a separate business unless the two companies “share[] common branding.”6  For the

purposes of the statute “common branding” is defined as a “shared name, servicemark, or

trademark.”7

The net result is that if a privacy notice states that information can be shared between and among

acquirers and affiliates, such sharing is arguably permitted at the time of acquisition.  On a go-

forward basis, at least in California, the target would need to share common-branding with the

acquirer in order to continue the sharing of information without raising the possibility that such

continued use constitutes the “sale” of information for which an opt-out right would need to be

given.  That said, an amendment to the CCPA deferred the full impact of the Act upon employee

data until January 1, 2021.8

For more information and resources about the CCPA visit http://www.CCPA-info.com.

This article is part of a multi-part series published by BCLP to help companies understand and

implement the General Data Protection Regulation, the California Consumer Privacy Act and other

privacy statutes.  You can find more information on the CCPA in BCLP’s California Consumer

Privacy Act Practical Guide, and more information about the GDPR in the American Bar

Association’s The EU GDPR: Answers to the Most Frequently Asked Questions.

1. See First Amended Complaint, Civil Action No. 00-11341 at ¶ 6 (D. Mass. 2000) available at

http://www.ftc.gov/os/2000/07/toysmartcomplaint.htm.

2. Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, the District of Columbia,

Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland,

Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New Jersey, New

Mexico, North Carolina, North Dakota, Northern Mariana Islands, Ohio, Oklahoma, Oregon,

Pennsylvania, Rhode Island, South Carolina, Tennessee, Utah, Vermont, Virgin Islands, Virginia,

Washington, West Virginia, Wisconsin, and Wyoming filed a joint objection.  See Docket No. 180, In

re Toysmart.com, Case No. 00-14995 (D. Mass. Aug. 3, 2000).  New York and Texas filed separate

objections.  See Docket No. 172, In re Toysmart.com, Case No. 00-14995 (D. Mass. Aug 3, 2000).

3. CCPA Section 1798.140(t)(1).

4. Cal. Civil Code 1798.140(t)(2)(D).

5. Cal. Civil Code 1798.140(t)(2)(D).

6. CCPA, § 1798.140(c)(2).

7. Id.

http://www.ccpa-info.com/
https://www.bclplaw.com/a/web/159052/bclps-practical-guide-to-the-ccpa-usa01-12167951.pdf
https://shop.americanbar.org/eBus/Store/ProductDetails.aspx?productId=327790006
http://www.ftc.gov/os/2000/07/toysmartcomplaint.htm


© 2023 Bryan Cave Leighton Paisner LLP.

3

8. See Assembly Bill 25 passed on November 13, 2019.
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