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Summary

Key points arising out of the revised guidance and the legislative framework include:

1. Eligibility cut-off date extended from 28 February to 19 March: This is the most significant
change to the UK Coronavirus Job Retention Scheme (CJRS) guidance. It brings into scope many
new recruits who previously could not be furloughed. Earlier versions of the guidance said that new
recruits who joined after 28 February were excluded from the scheme. However, the latest
guidance now says that individuals put on the employer’s payroll on or before 19 March, and in
respect of whom the employer has also made an RTI submission to HMRC on or before 19 March,
can be furloughed.

It may well be that employers have already taken action to terminate new recruits who, according
to previous versions of the guidance couldn’t be furloughed. Employers still have the option to
rehire these individuals and then furlough them, if they wish to do so.

2. Requirement for employer/employee agreement: the legislative underpin for the CJRS (the ‘CJRS
Direction’) has now also been published and says that to be furloughed, the employer and
employee must agree in writing that the employee will cease all work. This conflicts with the
guidance, where the employer only has to confirm in writing that the employee has been
furloughed, not that the employee has agreed to cease working. The best evidence of employee
agreement is express confirmation from the employee that they agree to the furlough letter terms
(which include the requirement that they must not do work for their employer whilst on furlough).
However, for employers who are looking to furlough a large workforce quickly, it may not be
practicable to obtain such express agreement first from their staff. In such cases, the employer
may look to rely on implied consent, evidenced by the employees’ acceptance of reduced pay in
accordance with the furlough terms. Recent case law suggested that implied agreement to
furlough may be obtained in this way. However, the wording of the CJRS Direction raises some
doubt about whether this approach complies with CJRS requirements. Pending further clarification,

© 2025 Bryan Cave Leighton Paisner LLP.


https://www.gov.uk/government/publications/treasury-direction-made-under-sections-71-and-76-of-the-coronavirus-act-2020?utm_source=07c67266-8869-4f71-a0c1-54e37c8411ba&utm_medium=email&utm_campaign=govuk-notifications&utm_content=immediate
https://www.gov.uk/government/publications/treasury-direction-made-under-sections-71-and-76-of-the-coronavirus-act-2020?utm_source=07c67266-8869-4f71-a0c1-54e37c8411ba&utm_medium=email&utm_campaign=govuk-notifications&utm_content=immediate

employers who have unilaterally furloughed staff and who want to manage this risk may wish to
consider seeking express written agreement from their furloughed staff.

3. Deferring payment of furlough salary until employer has received those monies from HMRC: It
appears from the terms of the CJRS Direction that employers may wait for receipt of monies under
the CJRS before paying that on to furloughed staff. It is a fundamental condition of the CJRS that
such monies are passed through to furloughed staff.

4. How to submit a CJRS claim: the government has indicated that it expects the CJRS online

portal to go live on or around April 20t The latest version of the guidance provides more detail of
the information an employer needs to input in order to submit a claim, including details of how to
make a bulk claim in respect of more than 100 furloughed staff.

5. Holiday rights whilst on furlough still unclear: Both the CJRS Direction and the latest guidance
still fail to address employees’ holiday rights during furlough, although as we have mentioned
previously, separate ACAS guidance indicates that employees can take holiday during furlough and
should receive holiday pay based on their normal pre-furlough salary.

BCLP has assembled a COVID-19 Employment & Labor taskforce to assist clients with employment
law issues across various jurisdictions. You can contact the taskforce.

RELATED CAPABILITIES
= Employment & Labor

MEET THE TEAM

Rebecca Harding-Hill

Partner, London

rebecca.harding-hill@bclplaw.com
+44 (0) 20 3400 4104

© 2025 Bryan Cave Leighton Paisner LLP.


https://www.acas.org.uk/coronavirus/using-holiday
mailto:COVID-19HRLabour&EmploymentIssues@bclplaw.com
https://www.bclplaw.com/en-US/people/rebecca-harding-hill.html
https://www.bclplaw.com/en-US/offices/london.html
tel:%2B44(0)2034004104

This material is not comprehensive, is for informational purposes only, and is not legal advice. Your use or receipt
of this material does not create an attorney-client relationship between us. If you require legal advice, you should
consult an attorney regarding your particular circumstances. The choice of a lawyer is an important decision and
should not be based solely upon advertisements. This material may be “Attorney Advertising” under the ethics
and professional rules of certain jurisdictions. For advertising purposes, St. Louis, Missouri, is designated BCLP’s
principal office and Kathrine Dixon (kathrine.dixon@bclplaw.com) as the responsible attorney.

© 2025 Bryan Cave Leighton Paisner LLP.



