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SUMMARY

Recent developments in the UK have increased the likelihood that the English common law
corporate criminal liability regime will change significantly, even if not in the near future. Companies
should take action now to prevent possible financial and reputational pain later.

In the UK, with a few exceptions, corporates typically incur criminal liability on the basis of the
“identification principle”. That is, that the acts and state of mind of those who represent the
“directing mind and will” of the corporate are attributed to the corporate itself, thereby bringing it
liability.

Reviews into the efficacy of this regime have been ongoing since 2017, with little progress being
made in overhauling it. It is seen as unsuitable in meeting its objectives, which are to bring liability
to corporates for economic crimes. It faces difficulty because the size and structure of corporates
make it difficult to ascertain whether the “directing mind and will” can be attributed to them.

Some of the most recent proposals will cause alarm to some as being disproportionately onerous.
We believe that a more attractive and effective regime would take the form of quasi-strict liability
for economic crimes (the precise definition of which is yet to be determined) modelled on the
“failure to prevent” offences, and buttressed by a defence of adequate procedures.

Mukul Chawla QC, Sarah Klein, Naomi Miles and Joseph Ninan wrote about this in our Emerging
Themes in Financial Regulation 2021 publication.
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This material is not comprehensive, is for informational purposes only, and is not legal advice. Your use or receipt
of this material does not create an attorney-client relationship between us. If you require legal advice, you should
consult an attorney regarding your particular circumstances. The choice of a lawyer is an important decision and
should not be based solely upon advertisements. This material may be “Attorney Advertising” under the ethics and
professional rules of certain jurisdictions. For advertising purposes, St. Louis, Missouri, is designated BCLP’s
principal office and Kathrine Dixon (kathrine.dixon@bclplaw.com) as the responsible attorney.
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