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The Short-Lived “True Lender” Rule

In October 2020, the Office of the Comptroller of the Currency (“OCC”) issued a final rule determining

that a bank makes a loan, and is thus the “true lender,” where, as of the date of origination, that

bank is “named as the lender in the loan agreement or funds the loan” (the “True Lender Rule”).[1]

As we discussed previously, the combination of the True Lender Rule with the “valid when made”

doctrine allowed interest rates on bank-originated loans to remain valid even after a transfer of

those loans to a non-bank partner.

Consumer advocates expressed concern that the True Lender Rule would allow predatory lenders to

“get around state consumer protection laws.”1 According to the OCC, the choice of law framework

used to determine which state’s law applies to bank loans that was included in the final rule would

“incorporate, rather than eliminate, state law.”2However, the True Lender Rule remained

controversial. A recent article published by the Brookings Institution derided the True Lender Rule as

“displacing state regulators and subjecting consumers to predatory loans”3and the director of state

policy at the Center for Responsible Lending called it “an existential threat to state interest rate

limits that protect consumers from predatory lending.”4

Lawsuits by multiple states kept the rule from going into effect5and, last month, President Biden

signed a Congressional Review Act resolution nullifying the True Lender Rule.6

A Gap for Fintechs

Fintechs have often been looked to both as potentially providing hope for inclusionary access to

finance, while also presenting serious challenges.7 Fintechs may use alternative algorithms for

credit underwriting, or seek out other methods to serve underbanked communities. A study

published by researchers from the Federal Reserve found that some borrowers who might be

considered subprime using traditional criteria have more and lower-priced access to credit with

lenders using alternative information sources.8
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While both sides agree that access to credit can and should be improved, there is debate in

weighing the appropriate mechanisms for doing so. Higher interest rates incentivize riskier lending,

and may put a borrower on the hook for a payment they can’t afford – but without being able to

lend at a higher interest rate, there may be no lenders willing to extend credit to that borrower.

Future Landscape

We may see a return to earlier compromises, as in the August 2020 Colorado settlement with Avant

of Colorado and Marlette Funding.9In that case, non-bank lenders Avant and Marlette partnered with

out-of-state banks and made loans above Colorado’s 36% consumer rate cap. Colorado alleged that

(1) Avant and Marlette were prohibited from enforcing bank statutory interest rate exportation rights

following assignment of bank loans,10and (2) Avant and Marlette were the true lenders because

they had the “predominant economic interest” in the loans.11Avant and Marlette disputed these

allegations, instead arguing that the loans were (1) originated by state-chartered, federally insured

banks and thus subject to federal preemption; (2) the bank partners were the true lenders; and (3)

assignment of the loans did not affect the ability to enforce the loans on their original terms.12The

settlement agreement includes $1.5 million towards consumer protection and financial literacy

efforts in Colorado and commitments not to lend to Colorado consumers at rates above 36%, to

maintain Colorado lending licenses, and to provide certain protections to Colorado consumers to

ensure true bank loans are being made.13

Alternatively, Congress may devise a nationwide legislative approach. In 2019, Senator Bernie

Sanders and Representative Alexandria Ocasio-Cortez proposed the “Loan Shark Prevention Act,”

which would have amended the Truth in Lending Act to cap all consumer interest rates at the lesser

of 15% or the maximum interest rate in the state in which the consumer resides.14Though the

proposal died in committee, there were impassioned appeals on both sides of the issue, with it

being hailed as an opportunity to “close one of the principal finance-regulatory loopholes allowing

unjust and destabilizing exploitation to pervade our financial system”15and lambasted as pushing

the most desperate consumers “into the world of loan sharks and pawn shops and illegal

lending.”16

For the moment? With no True Lender Rule and no uniform application of true lender doctrine,

fintechs will have to continue with the status quo: offering innovation while navigating an uneven

patchwork of inconsistent rulings, laws, and regulations.
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