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SUMMARY

My company owns an empty property. I wish to retain a provider of “property guardian” services to

secure it against squatters, vandals and dereliction. Is there a risk that the guardians may become

tenants, entitled to security of tenure, or will they occupy my premises merely as licencees?

The provider will provide reliable people to occupy my property. Each guardian will live in their own

lockable space, and the provider will manage all access to the property and will be responsible for

council tax.

The provider will have a written agreement with each guardian, described as a temporary licence

agreement under which the guardian pays a weekly licence fee for use and occupation of the

designated space in order to perform their guardian's functions. The agreement will:

▪ state that no tenancy is to be created;

▪ allow the provider to alter the extent and location of the living space;

▪ require the guardian to sleep at the property for at least five nights out of seven;

▪ require the guardian to ensure that they or at least one guardian is in the property at any time;

▪ require the guardian to share "amicably and peacefully" with such other persons as the

provider permits to use the property;

▪ be terminable by the provider or the guardian on 28 days' notice.

The issue

Does each guardian have a licence or tenancy?
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Discussion

The starting point is to identify the legal rights and obligations of the parties according to the

agreement with each guardian.

If the rights and obligations created by the agreement confer on the occupier the right to exclusive

possession for a term, at a rent, then in all likelihood a tenancy has been created. However,

exclusive possession is not necessarily conclusive (and may not be relevant even where there is

exclusive occupation of a self-contained dwelling for which the occupier pays a fee or rent).

As well as what is stated in the agreements, you may consider the circumstances in which the

agreement was made, including the reason why the occupier has been let into occupation.

The purpose of allowing guardians (together with others) into occupation is to provide guardian

services to you. That is reinforced by the terms of the agreement that require the guardians to sleep

in the property for at least five nights out of seven, and to ensure that she or at least one other

guardian is in the property at any given time. The provider can alter the location and extent of the

living space, which is, in itself, inconsistent with the grant of exclusive possession. The agreement

requires the amicable and peaceful sharing of the property with others. The description of the rights

granted was "non-exclusive occupation" of the whole property, not any particular part of it.

It is also essential, in order to fulfil the purpose of the arrangement, that the provider should be able

to hand back the property as and when you require it.

A person who lives in a house will not have exclusive possession of it if either (a) it is essential to

the performance of his duties that he should occupy the particular house or a house within a

particular perimeter; or (b) he is required by contract to occupy the house and by so doing he can

better perform his duties to a material degree.

 In the above scenario, it was necessary for the provision of the guardian services that the

guardians should occupy the property. On the proper interpretation of the guardian's agreement

considered in the light of the surrounding circumstances, and having regard to the purpose of the

agreement, the guardians have licences, not tenancies.

The answer

This means that the risk about which you are concerned does not arise.

This insight was originally authored by Roger Cohen.
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Real Estate Disputes

MEET THE TEAM

This material is not comprehensive, is for informational purposes only, and is not legal advice. Your use or receipt

of this material does not create an attorney-client relationship between us. If you require legal advice, you should

consult an attorney regarding your particular circumstances. The choice of a lawyer is an important decision and

should not be based solely upon advertisements. This material may be “Attorney Advertising” under the ethics and

professional rules of certain jurisdictions. For advertising purposes, St. Louis, Missouri, is designated BCLP’s

principal office and Kathrine Dixon (kathrine.dixon@bclplaw.com) as the responsible attorney.

Rebecca Campbell

London

rebecca.campbell@bclplaw.com

+44 (0) 20 3400 4791

https://www.bclplaw.com/en-US/people/rebecca-campbell.html
https://www.bclplaw.com/en-US/offices/london.html
tel:%2B44(0)2034004791

