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States and the United States Environmental Protection Agency (“EPA”) have started the process of

regulating per- and polyfluoroalkyl substances (“PFAS”) as hazardous substances, and the

regulations are expected to accelerate over the coming years.  Those listings empower states and

EPA to order the investigation and remediation of PFAS compounds, including the possible re-

opener of closed sites, and will require the evaluation of PFAS compounds during site diligence in

order to satisfy the All Appropriate Inquiries (“AAI”) standard. 

I. EPA HAZARDOUS SUBSTANCE DESIGNATIONS UNDER CERCLA

EPA has been working on listing PFOA and PFOS as Hazardous Substances under the

Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (“CERCLA”) for

several years, and was scheduled to complete the process in September 2023.  However, EPA

recently announced that it will complete the process in February of 2024 instead. 

EPA also recently released an Advanced Notice of Proposed Rulemaking soliciting public comments

on a proposal that it might list: (1) an additional seven specific PFAS compounds as Hazardous

Substances; (2) the precursors and degradation compounds of all listed PFAS designated as

Hazardous Substances; and (3) the undefined concept of “categories” of PFAS, indicating an intent

to continue to expand the scope of the chemistry that will be subject to CERCLA.  Industry groups

have already raised significant concerns with all three proposed categories, but for a more detailed

analysis on the proposed rulemaking, please see our prior Client Alert on the topics. 

Once individual PFAS compounds – or “categories” if that proposal moves forward – are listed as

Hazardous Substances under CERCLA, those compounds must be included in Phase I

Environmental Site Assessments (“Phase I”) during site due diligence for all real estate transactions

nationally in order for buyers to satisfy the AAI standard.  In addition, EPA will have the authority to

include listed PFAS in site investigation and remediation projects under CERCLA, which, in turn, is

expected to give rise to contribution claims related to the new costs of PFAS cleanup.

II. STATE HAZARDOUS SUBSTANCE DESIGNATIONS
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While EPA continues to work through its listing process, the regulatory landscape at the state level

for PFAS compounds consists of an array of different approaches.  So far, seven states have

passed laws or promulgated regulations adding PFAS to their Hazardous Substances lists.  Some

have added all compounds in the PFAS family, while others have limited their listings to specific

PFAS compounds.  Maine has determined that PFAS substances will be listed as Hazardous

Substances under state law when PFAS substances are designated as Hazardous Substances

persuant to CERCLA.   

The map is current as of June 29, 2023. 

ALASKA

SPECIFIC INFORMATION

https://legislature.maine.gov/statutes/38/title38sec1362.html
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PFOA and PFOS

REGULATORY INFORMATION

Hazardous Substance Definition, Regulation (18 AAC 75), and Related Information

DELAWARE

SPECIFIC INFORMATION

Fourteen PFAS Substances

REGULATORY INFORMATION

HSCA Screening Level Chart and PFAS Sampling Policy

MASSACHUSETTS

SPECIFIC INFORMATION

Six PFAS Substances:  PFOA, PFOS, PFDA, PFHpA, PFHxS, PFNA

REGULATORY INFORMATION

Regulation and Related Information

NEW JERSEY

SPECIFIC INFORMATION

Three PFAS Substances:  PFOA, PFOS, PFNA

REGULATORY INFORMATION

Regulation and Related Information

NEW YORK

SPECIFIC INFORMATION

PFOA and PFOS

REGULATORY INFORMATION

https://codes.findlaw.com/ak/title-46-water-air-energy-and-environmental-conservation/ak-st-sect-46-09-900/
https://dec.alaska.gov/spar/regulations/
https://dec.alaska.gov/spar/csp/pfas/firefighting-foam/
https://documents.dnrec.delaware.gov/dwhs/remediation/HSCA-Screening-Level-Table-Guidance.pdf
https://documents.dnrec.delaware.gov/dwhs/remediation/watar/PFAS-Sampling-Policy.pdf
https://www.mass.gov/regulations/310-CMR-4000-massachusetts-contingency-plan
https://www.mass.gov/doc/interim-guidance-on-sampling-and-analysis-for-pfas-at-disposal-sites-regulated-under-the-massachusetts-contingency-plan-june-2022/download
https://www.nj.gov/dep/enforcement/dp/downloads/Appendices%20A%202020%20PFAS%20Rev.pdf
https://www.state.nj.us/dep/wms/bears/docs/pfoa-pfos-faq-2020.pdf
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Regulation and Related Information

RHODE ISLAND

SPECIFIC INFORMATION

Six PFAS Substances:  PFOA, PFOS, PFDA, PFHpA, PFHxS, PFNA

REGULATORY INFORMATION

Legislation

WASHINGTON

SPECIFIC INFORMATION

All PFAS Substances

REGULATORY INFORMATION

Model Toxics Control Act and Related Information

NO PFAS HAZARDOUS DESIGNATIONS (AS OF THE DATE OF PUBLICATION)

Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Florida, Georgia, Hawaii, Idaho,

Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Michigan, Minnesota,

Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Mexico, North Carolina,

North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee,

Texas, Utah, Vermont, Virginia, West Virginia, Wisconsin, and Wyoming.

III. IMPACT ON BUSINESSES

State Hazardous Substance designations are important for a number of reasons:

1. Regulatory Enforcement Risk. Chemicals which are classified as Hazardous Substances are

subject to investigation, remediation, and possibly enforcement under state environmental laws. 

Businesses that own or operate properties in states where PFAS compounds have been

designated as Hazardous Substances should be aware that regulatory action is possible, and

should evaluate their potential liability.

2. Due Diligence. Under the new ASTM standard for AAI, PFAS compounds are not within scope of

AAI unless they are regulated as Hazardous Substances under the laws of the state where the

https://www.dec.ny.gov/regulations/105074.html
https://www.dec.ny.gov/regulations/104968.html
https://legiscan.com/RI/text/S2298/2022
https://app.leg.wa.gov/WAC/default.aspx?cite=173-340
https://ecology.wa.gov/Waste-Toxics/Reducing-toxic-chemicals/Addressing-priority-toxic-chemicals/PFAS/Cleanup-sites
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property is located.  That means that PFAS compounds are within scope for due diligence in the

states listed above if a Phase I is intended to satisfy state requirements.[1]

3. Other Regulatory Requirements. In many states, other environmental laws and consumer

products laws incorporate their state’s Hazardous Substances list, so a Hazardous Substance

listing can have ripple effects through other forms of state regulation.

IV. CONCLUSION

While there has understandably been a great deal of attention paid to EPA’s proposed listing of

PFOA and PFOS as Hazardous Substances under CERCLA, and the new ANPR for additional PFAS

compounds, the existing and pending listings at the state level have significant implications for

businesses operating in those states. 

For more information on PFAS chemicals, and the regulatory and liability risks that they pose,

please visit our PFAS webpage.  If you have a question about how to manage PFAS risk in any

jurisdiction, contact Tom Lee, John Kindschuh, Emma Cormier, or any other member of our PFAS

team at Bryan Cave Leighton Paisner LLP.

[1]           Footnote 3 to Section 1.1.4 of the ASTM E1527-21 standard provides: “If a Phase I

Environmental Site Assessment is being conducted to satisfy state requirements and to qualify for

the state (or other jurisdiction) equivalent of LLPs, users and environmental professionals are

cautioned and encouraged to consider any differing jurisdictional requirements and definitions

while performing the Phase I Environmental Site Assessment.  Substances that are outside the

scope of this practice (for example, emerging contaminants that are not hazardous substances

under CERCLA) may be regulated under state law and may be federally regulated in the future. 

Although the presence or any release/threatened release of these substances are “non-scope

considerations” under this practice, the user may nonetheless decide to include such substances in

the defined scope of work for which the environmental professional conducting the Phase I

Environmental Site Assessment is engaged.”
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https://www.bclplaw.com/en-US/practices/real-estate/environmental/pfas-team.html
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This material is not comprehensive, is for informational purposes only, and is not legal advice. Your use or receipt

of this material does not create an attorney-client relationship between us. If you require legal advice, you should

consult an attorney regarding your particular circumstances. The choice of a lawyer is an important decision and

should not be based solely upon advertisements. This material may be “Attorney Advertising” under the ethics and

professional rules of certain jurisdictions. For advertising purposes, St. Louis, Missouri, is designated BCLP’s

principal office and Kathrine Dixon (kathrine.dixon@bclplaw.com) as the responsible attorney.
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St. Louis
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+1 314 259 2313
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