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WHAT HAPPENED

The SEC staff recently published updates to its interpretations (CDIs) for Rule 10b5-1 – the insider

trading exemption for pre-established trading plans. 

TAKEAWAYS

The updates contain several new or substantively changed interpretations as well as a number of

technical updates.

New interpretations relate to the availability of the Rule 10b5-1 defense for:

▪ Self-directed “brokerage window” transactions in 401(k) plans.

▪ “Sell-to-cover” transactions to satisfy tax withholding payments calculated in good faith to

satisfy the individual’s expected effective tax obligation.

Substantively updated interpretations relate to the availability of the Rule 10b5-1 defense for:

▪ Limit orders to sell.

▪ 401(k) plan purchases through ordinary payroll deductions.

▪ Fund switches in 401(k) plans.

They also clarify that the effect of plan termination on prior purchases depends on:

▪ Whether the plan was entered into in good faith and not as part of a scheme to evade the rule.

▪ Whether the individual acted in good faith with respect to the plan.

Technical updates mostly conformed existing language to the 2022 amendments to Rule 10b5-1.
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NEW INTERPRETATIONS

Self-Directed Brokerage Window Transactions

▪ Question 120.32 confirms that a self-directed “brokerage window” transaction in a company

401(k) plan must satisfy the usual conditions, including those applicable to trades on the open

market.

Sell-to-Cover for Expected Tax Obligations

▪ Question 120.33 provides that, for purposes of the sell-to-cover” exception, the term “necessary

to satisfy tax withholding obligations” is not limited to minimum tax withholding obligations.

Instead, it refers to “tax withholding payments that are calculated in good faith to satisfy the

employee or director’s expected effective tax obligation solely with respect to the vesting

transaction, consistent with applicable tax law and accounting rules.”

SUBSTANTIVELY UPDATED INTERPRETATIONS

Trading Plan with Limit Order Instructions

▪ Question 120.15 confirms that placing a discretionary market order to sell during the pendency

of trading plan with limit order instructions would not affect the defense for the trading plan.

▪ Question 120.16 confirms that modifying a limit order trading plan to increase the quantity of

shares is considered a new plan that requires compliance with 10b5-1(c) requirements.

Effect of Plan Termination

▪ Question 120.18 explains that the effect of plan termination on the availability of the defense

for prior transactions depends on:

▪ Whether the plan was entered into in good faith and not as part of a scheme to evade Rule

10b-5.

▪ Whether the individual acted in good faith with respect to the plan.

401(k) Plan Transactions

▪ Question 120.21 confirms the availability of the defense for ordinary 401(k) plan purchases

when specified requirements are met, including the 30-day cooling off period for employees

who are not directors or officers.

▪ Question 120.22 addresses the requirements for fund switching transactions in 401(k) plans

to qualify for the defense.

https://www.sec.gov/rules-regulations/staff-guidance/compliance-disclosure-interpretations/exchange-act-rules#:~:text=Question%20120.32,Question%20120.33
https://www.sec.gov/rules-regulations/staff-guidance/compliance-disclosure-interpretations/exchange-act-rules#:~:text=Question%20120.33,Rule%2012a%2D5
https://www.sec.gov/files/corpfin/exchange-act-rules-042525-120-15.pdf
https://www.sec.gov/files/corpfin/exchange-act-rules-042525-120-16.pdf
https://www.sec.gov/files/corpfin/exchange-act-rules-042525-120-18.pdf
https://www.sec.gov/files/corpfin/exchange-act-rules-042525-120-21.pdf
https://www.sec.gov/files/corpfin/exchange-act-rules-042525-120-22.pdf
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▪ Question 120.23 explains that a fund-switching transaction could constitute a prohibited

“corresponding or hedging transaction,” but specifies the elements of the defense that would

need to be satisfied to preserve the defense.

WITHDRAWN

The SEC staff withdrew several interpretations:

▪ Question 120.02 – formerly addressed how to modify Form 144 representations (mooted by

prior changes to the Form).

▪ Question 120.19 – formerly addressed effect of cancellation of transactions under a plan on

the availability of the defense for future plan transactions (superseded by the 2022

amendments).

▪ Section 220.01 – formerly addressed the assumption of a trading plan by a new broker after

the original broker ceases business (superseded by the 2022 amendments).

MINOR UPDATES

A number of updates contained minor changes, including Question 120.01, Question 120.03,

Question 120.04, Question 120.05, Question 120.06, Question 120.07, Question 120.08, Question

120.09, Question 120.10, Question 120.11, Question 120.12, and Question 120.14.

These interpretations relate to a variety of fact patterns, including sales by trusts, the effect of

outside sales using Rule 144, the writing or exercise of call or put options, forced sales,

discretionary brokerage sales, and limit orders.
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MEET THE TEAM

This material is not comprehensive, is for informational purposes only, and is not legal advice. Your use or receipt

of this material does not create an attorney-client relationship between us. If you require legal advice, you should

consult an attorney regarding your particular circumstances. The choice of a lawyer is an important decision and

should not be based solely upon advertisements. This material may be “Attorney Advertising” under the ethics and

professional rules of certain jurisdictions. For advertising purposes, St. Louis, Missouri, is designated BCLP’s

principal office and Kathrine Dixon (kathrine.dixon@bclplaw.com) as the responsible attorney.
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